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SUICIDE, INCONTESTABILITY CLAUSES 
Virginia Statute 


A section of the Virginia Code provides, in effect, that suicide 
shall not be a defense to an action on a life insurance policy 
except that there may be an express provision in such a policy 
limiting the liability of the insurer to the amount of the pre- 
miums paid in the event that the insured shall commit suicide 
within two years from the date of the issuance of the policy. 
The statute further provides for a one year incontestability 
clause to be incorporated into life policies. 


Policies Issued—Death of Insured 


Two policies were issued by the defendant insurance company 
to an insured, such policies providing that if the insured com- 
mitted suicide within two years from the issuance thereof, said 
policies were to be void and the insurer was to be obligated to 
return the amount of premiums paid, They also contained one 
year incontestability clauses. The insured committed suicide 
during the second year after the policies had been issued. In an 
action by the administrator of the insured’s estate, the trial 
court entered a judgment in favor of plaintiff on the ground 
that the suicide clause in the policies did not comply with the 
Virginia statute and that suicide was no defense for that reason. 


Limitation of Insurer’s Liability 


The question presented was whether or not the clause in the 
policies constituted a limitation upon the liability of the insurer, 
rather than a warranty or condition upon the breach of which 
the liability of the insurer would be forfeited. The insurer in 
denying liability is relying upon the policies and is not contest- 
ing their validity. It is clear, in view of the provisions of the 
statute, that the one year incontestability clause would not 
operate unfavorably against the insurer since that statute ex- 
pressly provides for a two year suicide clause. The United 
States Circuit Court of Appeals, Fourth Circuit, in New 
England Mutual Life Insurance Company v. Mitchell, Admr., 
reported at {[ 501,911, held that the wording of the clause in the 
policies was not all important as long as the intention to limit 
the liability of the insurer is clearly expressed therein. There 
can be no doubt but that the insurer intended never to assume 
liability in the event of suicide within two years and the pro- 
visions therefore amount to a limitation upon the liability of the 
insurer, The case is remanded for proceedings consistent with 
the opinion of this court. 


Printed in U. 8S. A, 


Published weekly by Commerce Clearing House, Inc., 214 N. Michigan Ave., Chicago, 
Tilinois. Subscription Rates: one year, $10; with full text reports and bound volumes, 
$35 per year for each selective unit, except Automobile which is $45 per year; single copy 
of weekly number, 25 cents. Entered as second class matter January 25, 1939, at the 
post office at Chicago, Illinois, under the Act of March 3, 1879. Copyright 1941 by 
Commerce Clearing House, Inc, All rights reserved. 











































THE INSURANCE LAW JOURNAL 


% FIRE AND CASUALTY 


Attempt to Defraud Insurer.—Under forfeiture clause of stand- 
ard form fire policy, insurer could void policy where the 
insured attempted to defraud the insurer both in his state- 
ment as to the amount of the loss and in the hearing before 
the appraisers. (Supornick v. National Retailers Mutual Ins. 
Co., Minn. Supreme Ct.). . . J 300,508. 


meneneey for Fire Loss.—In action to recover under two poli- 

cies tor:fire loss in Galva, Illinois, issues as to fraud and 
incendiarism were resolved by the jury in favor of the 
assured and the court found that the insurer had waived 
the provision of the policies against encumbering the prop- 
erty with a chattel mortgage. (Sundquist, Admx. v. The 
Camden Fire Ins. Assn., U. S. C. C. A., 7th C.). . .§ 300,507. 


Partial Payment of Premium.—Insured was allowed to recover 
under fire policy such portion of the loss as the part prem- 
ium paid bore to the entire premium, the agent having 
returned the policy to the insurer with instructions that it 
be cancelled without authority from the insured so to do. 
(Fry v. Integrity Mutual Ins. Co., Wis. Supreme Ct.)... 
{ 300,510. 


Insurance for Mortgagee’s Benefit—The devisee of land who 
conveyed it to the mortgagee, for whose benefit the insur- 
ance had been carried, could not recover the cash surrender 
value of the policies after the mortgagee had caused them 
to be changed to make it the insured, there being no show- 
ing that the mortgage debt had been satisfied. (Kligerman 
et al., Exrs. v. The Union and New Haven Trust Co., Conn. 
Supreme Ct. of Err.)...§ 300,515. 


Denial of Liability.—The refusal of the insurer to pay plaintiff 
anything in view of its payment to the mortgagee under the 
mortgage clause of the policy did not amount to an un- 
qualified denial of liability as plaintiff contended. (Cham- 
bers v. Home Ins. Co. of N. Y., Ala. Supreme Ct.).. 
7 300,520. 


Reformation of Policy.—Burden rests on party seeking reforma- 
tion to overcome presumptions arising from terms of writ- 
ten instrument and unless evidence is clear and convincing 
beyond reasonable controversy, reformation will be denied. 
(Beideck v. The National Fire Ins. Co., Neb. Supreme Ct.)... 
7 300,516. 


Deposition of Insurance Company.—Under federal rules of 
civil procedure plaintiffs were held entitled to take the 
deposition of an insurance company prior to trial, there 
being no showing that the information sought was privi- 

ieaed. (Seligson et al. v. Camp Westover, Inc., U. S. Dist. 

Ce, S. D., N. Y.)...§ 300,517. 


Explosion While Cleaning Oil Tanks.—Negligence of defend- 
ant company in allowing gas to escape from oil storage 
tanks which it was cleaning established a ground upon 
which it could be held liable for explosion of one of tanks. 
Further, under the indemnity clause in its contract agreeing 
to save the oil company harmless from losses resulting from 
its operations, further grounds for liability existed. (Crude 
Oil Contracting Co. et al. v. Ins. Co. of N. A., U. S.C. C. A,, 
10th C.).. .§ 300,519. 


Iron Safe Clause.—Defendant insurer’s contention that the in- 
sured had violated the iron safe clause of his fire policy was 
held to be without merit, the evidence disclosing that inven- 
tory had been taken a short time prior to the fire and that 
proper books and records had been kept by the insured and 
turned over to the insurer following the loss. (Provident 
Fire Ins. Co. v. Ashy, Tex. Ct. of Civ. App.)...¥ 300,521. 


Ownership of Grandstand.—County, on whose property grand- 
stand was built by defendants, became the owner thereof 
under the terms ads ten year lease and was entitled to the 
proceeds of a fire policy after a loss had been sustained. 
(County of Bay v. Nertheasters Michigan Fair Assn. et al., 
Mich. Supreme Ct.). . .] 300,514. 


Sole and Unconditional Ownership.—The fact that the insured 
held part of the property covered by the policy under reten- 
tion of title contracts prevented him from being the sole 
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and unconditional owner thereof and operated to void the 
entire policy. (Liverpool & London & Globe Ins. Co. », 
Stuart et al., Ga. Supreme Ct.) .. . J 300,522. 


Expert Testimony as to Cause of Fire.—In an action to recover 
for a fire loss allegedly caused by the blowing out of a defec- 
tive fuse in a refrigerator, the court remanded the cause 
because of the admission by the lower court of answers to 
a hypothetical question addressed to experts which question 
assumed as true facts which had not been found by the jury 
to exist. (Bosch et al. v. Damm et al., Mich. Supreme Ct.) 


. . 300,512 


Injury at Swimming Pool—Public Liability Policy.—Action 
against defendant insurer which issued a public liability 
policy to city which operated swimming pool where plaintiff 
fell and was injured was held to have been properly dis- 
missed, there being no evidence of negligence on the part 
of the city. (Goudeau et al. v. Indemnity Ins. Co. of N. A, 
La. Ct. of App.). . .f 300,509. 


Liability—Exception of Employees.—A minor who performed 
occasional tasks for the insureds about their home was not 
an employee of the insured within the meaning of the lia- 
bility policy issued to them by defendant excepting from its 
coverage those persons employed by the insureds. (Daub 
et al. v. Maryland Casualty Co., St. Louis Ct. of App., Mo.) 

. .$ 300,518 


Cargo Not Properly Guarded.—Failure of the insured to keep 
cargo placed on a truck and trailer combination properly 
guarded as warranted in the policy issued by defendant 
insurance company amounted to a breach of warranty which 
prevented a recovery by the owner of the cargo against the 
insurer. This action was begun in Ohio. (The Automobile 
Ins. Co. of Hartford, Conn. v. Fixler Bros., Inc., U. S.C. C. A, 
6th C.)... 300,511. 


Chiropractor’s Indemnity Policy.—A clause limiting the liabil- 
ity of a chiropractor’s indemnity insurer to actions accru- 
ing during the life of the policy and prosecuted within two 
months her the expiration thereof was valid and relieved 
the insurer of liability where causes of action were not be- 
gun within the period stated. (Lehr v. Professional Under- 
writers, Mich. Supreme Ct.).. .] 300,513. 


%* NEGLIGENCE * 
(Other than Automobile) 


Patron Ejected from Theatre.—Plaintiff recovered a judgment 
for personal injuries sustained while he was being ejected 
from a moving picture theatre, owned by defendant and op- 
erated by its agents and servants, the court holding that 
the evidence warranted the finding that the person who 
ejected plaintiff was in fact acting as a servant or agent of 
defendant and within the scope of his employment. (Curran 
v. Dorchester Theatre Co., Mass. Supreme Jud. Ct.)... 
{ 402,161. 


Bailments.—Plaintiff delivered a coat to defendant to be cleaned. 
The coat was lost and never returned. Ina suit brought to 
recover damages, the court held that plaintiff’s recovery was 
to be confined to the fair market value of the coat as of the 
date it was delivered to defendant, this being a bailment for 
hire and the complaint failing to contain a sufficient allega- 
tion of special damages. (Wilson v. Posey, d. b. a. Parkway 
Cleaners and Laundry, N. C. Supreme Ct.). . . [ 402,167. 


Removal of Awning—Worker Injured.—Plaintiff, while re- 
moving an awning from a building, sustained injury when 
a keystone fell and struck him. Defendant bank, the mort- 
gagee in possession of the premises, was held liable for the 
injuries sustained by plaintiff. The doctrine of res psa 
loquitur was held to be applicable to this case. (Klatt v. The 
Hoboken Bank for Savings in the City of Hoboken et al., N. J. 
Supreme Ct.) . . .] 402,165. 


Infected Property Leased.—Plaintiff instituted an action against 
defendant bank for wrongfully leasing and conveying to him 
certain property which had been used by one infected with 
the germs of pulmonary tuberculosis, without informing 






Bi = 





27, 194) 
A He 


void the 
s. Co. v, 


) recover 
a defec- 
he cause 
Swers to 
question 
the jury 
sme Ct.) 


—Action 
liability 
plaintiff 

erly dis- 

the part 

f N. A, 


formed 
was not 
the lia- 
from its 
(Daub 
p., Mo.) 


to keep 
oroperly 
fendant 
y which 
inst the 
tomobile 
oy 


e liabil- 
; accru- 
hin two 
relieved 
not be- 
Under- 


orming 


No. 117 WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 
ER SERRE ERE SRE SAE SRL SE SEARO OS EG TE TTT 


him of that fact. Plaintiff alleged that in consequence 
thereof he contracted tuberculosis and suffered substantial 
injury to his health. The court denied a recovery, holding 
that plaintiff’s action, based on negligence, was barred by 
the statute of limitations. (Powers v. Planters National Bank 
and Trust Co., N. C. Supreme Ct.). . . | 402,168. 


Tenant’s Invitee Injured.—Plaintiff, an invitee of a tenant in 
defendant’s building, brought suit to recover damages for 
injuries sustained while she was washing a window in the 
tenant’s apartment. She alleged that her injuries were due 
to negligent repairs made by defendant. The allegedly de- 
fective repairs were made during the rehabilitation of the 
apartment before the demise thereof to the tenant. The 
court denied a recovery, holding that plaintiff failed to estab- 
lish a cause of action. (Lenetsky v. Dime Savings Bank of 
Brooklyn, N. Y. Supreme Ct., App. Div.). . .] 402,162. 


Invitee Injured.—Plaintiff, a laundryman and an invitee on de- 
fendant’s premises, sustained injury while he was engaged 
in removing a bale of soiled laundry from his truck to de- 
fendant’s building. Plaintiff contended that a pair of double 
doors in defendant’s building was unscientifically con- 
structed and maintained, causing one of the doors to spring 
back after it had been pushed partly open by him, knocking 
him to the ground. The court held that there was evidence 
to support plaintiff’s version of the accident and affirmed a 
judgment in his favor. (Gordon v. General Launderers, Inc., 
N. J. Supreme Ct.) . . .] 402,170. 


Broken Glass Panel in Door.—The minor plaintiff, while at- 
tempting to open a door in defendant’s building, sustained 
injury when she cut her wrists on jagged glass in the lower 
panel of the door. The glass in this panel had been broken. 
The court affirmed a judgment for plaintiffs, finding no 
merit in defendant’s contention that plaintiff was guilty of 
contributory negligence and, further, that she assumed the 
risk of using this dangerous entrance. (Indiero et al. v. 
Fausto, N. J. Supreme Ct.). . . [ 402,166. 


Railroad’s Liability —Plaintiff brought an action to recover 
damages for the wrongful death of her husband who was 
struck by defendant’s train. At the time of the accident 
the deceased either was sitting on the track, or was down 
on his hands and knees, with his head on the track. A 
judgment entered for plaintiff was reversed on appeal. 
are v. Thompson, Trustee of the Missouri Pacific Rd. 

0., Mo. Supreme Ct.).. .] 402,171. 


Hole in Sidewalk.—Plaintiff, a tenant in defendant’s apartment 
house, sustained injury when, after alighting from his au- 
tomobile in front of the house, he fell because of a hole in 
the sidewalk at or near the curb. The court denied a recov- 
ery, holding that there was no proper proof that defendant 
constructed or maintained the sidewalk in such manner as 
to render it liable for the injuries sustained by plaintiff. 
(Overman v. The Trust Co. of New Jersey, N. J. Supreme 
Ct.). .. 9 402,163. 


Owner’s Liability —Plaintiff, while walking on or near a side- 
walk abutting premises which defendant had acquired by 
sheriff’s deed, fell over an iron strip or nosing elevated 
about three inches from the curb stone. In a suit brought 
to recover damages for the injuries sustained, plaintiff’s 
theory was that defendant had bought into a subsisting and 
continuous nuisance created by one of its predecessors :n 
title. A judgment entered for plaintiff was affirmed on ap- 
peal. (Manfra v. The Paterson Savings Institution, N. J. 
Supreme Ct.). . .] 402,164. 


Pedestrian Injured — Contributory Negligence—In a suit 
brought by plaintiff to recover damages for injuries sus- 
tained when he fell into a whole in a sidewalk, the court 
held that the question of plaintiff’s contributory negligence 
was an issue of fact for the determination of the jury. De- 
fendant city’s demurrer was overruled. (Cox v. City of 
Coffeyville, Kan. Supreme Ct.). . .[ 402,175. 


Fallen Power Line.—Plaintiff, a superintendent of a sanitary 
district, notified defendant that one of its power lines had 
fallen on a sanitary district truck and was assured that it 
would be attended to immediately. Three hours later, plain- 


tiff sustained injury as the result of an electrical shock when 
he attempted to open the door of the truck. The court held 
that whether plaintiff was reasonable in assuming that de- 
fendant would not permit a wire charged with high voltage 
to remain upon a public thoroughfare was a question of fact 
for the jury. Judgment for plaintiff was affirmed. (Shearer 
Taeite Gas and Electric Co., Calif. Dist. Ct. of App.)... 


Construction Company’s Liability—Plaintiff, a minor, was 


seated on private premises, facing the street, when he was 
struck by a piece of brick caught under the wheels of a 
truck used by defendant construction company in its opera- 
tions in a street. The court held that the fact that plaintiff 
was a trespasser or licensee on the premises where he was 
seated was not available as a defense to defendants, who 
did not own the premises. Judgment for defendants was 
reversed. (Schiermeier v. Hoeffken et al., d..b. a, Hoeffken 
Brothers Supply and Construction Co., Ill. App. Ct.)... 
{ 402,173. 


Malpractice.—In a suit brought by plaintiff to recover damages 


for malpractice, she alleged that defendant was: guilty of 
negligence in giving her 90 X-ray treatments, instead of 
10 as he “had promised, advised and agreed.” The court 
affirmed a judgment for defendant, holding that the action 
was barred by the statute of limitations. The two years 
allowed by the statute of limitations in which to bring an 
action for damages for malpractice begins to run from the 
time the wrongdoing was committed. The time is not ex- 
tended beyond two years merely because plaintiff remained 
for a time under the professional care of defendant after 
the alleged wrongful acts were committed. (Becker v. 
Floersch, Kan. Supreme Ct.). . .] 402,174. 


Codefendants—Examination Before Trial.—Plaintiff sued de- 


fendants as joint tortfeasors. One of the defendants al- 
leged that plaintiff’s injuries resulted solely from the negligence 
of its codefendant. The court held that said cufaieaions 
was not entitled to an examination before trial of the officers 
and agents of the first mentioned defendant, which exam- 
ination sought to determine the information upon which 
such allegation was based. (Gudger v. Robinson Contractors, 
Inc., Pritchard Paint & Glass Co. of Asheville, Inc., Appellant, 
N. C. Supreme Ct.). . . J 402,169. 


* LIFE x 


Denial of Liability—Grounds For.—An insurer’s denial of lia- 


bility on a claim for sick benefits on the ground that the 
insured had failed to furnish due proof of disability amounted 
to a waiver of its right to subsequently, on the trial of the 
case, deny liability on other grounds. (Rood v. National 
Casualty Co., Mich. Supreme Ct.). . .§ 501,912. 


Proceeds of Life Policy.—Daughter of insured who was desig- 


nated as beneficiary in policy was held to be entitled to 
proceeds thereof as against cules of other daughters that 
all were to share equally and that beneficiary was to hold 
such proceeds as trustee. (Sylvester et al. v. Smith, Mich. 
Supreme Ct.).. .] 501,913. 


Wrongful Cancellation—Tender—In an action seeking dam- 


ages for the alleged wrongful cancellation of an insurance 
policy, the tender made on behalf of plaintiff to restore the 
sum paid by defendant to the beneficiary upon her surrender 
of the policy was admittedly for the purpose of enabling 
oleintlt iapuned to bring the action and not for the purpose 
of restoring the status quo of the parties and was therefore 
invalid. (Rice v. Palmetto State Life Ins. Co., S. C: Supreme 
Ct.).. . 501,916. 


Total and Permanent Disability—Minister who suffered from 


myocarditis and whose heart was unable to stand: even ordi- 
nary strain was held to be totally and permanently disabled 
within the meaning of the three policies issued to him by 
defendant and defendant was under a duty to continue pay- 
ing disability benefits. (New York Life Ins. Co.-v. Weeks, 
Ark. Supreme Ct.).. . 501,919. 
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LIFE—Continued 


Permanent Injury—Partial Incapacity.—Although the injuries 
sustained by the insured in an automobile accident were 
permanent, they resulted only in partial incapacity and the 
insured was not entitled to the benefits for total and per- 
manent disability provided in the policy issued by defend- 
ant. (General American Life Ins. Co. v. Chatwell, Ark. 
Supreme Ct.).. .{ 501,920. 


Monthly Actions for Disability Benefits Enjoined.—On petition 
for writs of certiorari and supersedeas, the court held that 
the chancellor below had properly enjoined the insured from 
bringing successive actions each month to recover benefits 
for total and permanent disability to which he claimed to 
be entitled. (Mutual Life Ins. Co. of N. Y. v. Brown, Tenn. 
Supreme Ct.).. . 501,923. 


Death of Insured After Policy Cancelled.—Under the provi- 
sions of a group policy and a certificate issued to plaintiff's 
mother thereunder, plaintiff could not recover the death 
benefit provided, the policy having been cancelled 4 the 
employer prior to the death of the insured, although the 
insured’s disability arose prior to such cancellation. (Berry 
v. Travelers Ins. Co, et al., Ga. Ct. of App.).. .§ 501,922. 


Interest on Policy Loans.—Under policy which provided for 
the advancement of loans to bear interest at the rate of five 
er cent annually, the insurer was entitled only to simple 
interest and since the policy constituted the entire contract 
could not rely on the terms of a loan agreement subse- 
uently executed to charge compound interest on a loan. 
Ties v. The Prudential Ins. Co. of America, Pa. Superior 
Ct.). ..9 501,926. 


Amount Available for Extended Insurance.—In attempting to 
decide whether or not the extended insurance into which 
the policy was converted after it was allowed to lapse for 
non-payment of premiums carried the coverage until the 
date of the insured’s death, the court determined that the 
method used in calculating the amount by the insurer was 
correct, that a loan agreement became effective on the date 
that the check was mailed to the insured, and from its own 
computations concluded that the coverage was so extended. 
(Ropiequet v. Aetna Life Ins. Co., Ill, App. Ct.). . . 501,928. 


Delivery of Policy—Health of Insured— An insurer was 
estopped from denying liability under the sound héalth pro- 
visions of a policy, where at the time of the delivery thereof 
by the agent to the insured, the agent knew that the insured 
had been injured in an automobile accident and discussed 
with the insured his condition. Releases obtained by the 
insurer’s agent from the beneficiary were held to have been 
procured by fraud and were ineffective. (Mousette v. Mon- 
arch Life Ins. Co., Ill. App. Ct.). . .$ 501,929. 


Death of Insured Established.—A prima facie case based on 
circumstantial evidence to the effect that the insured had 
jumped from a bridge into the Mississippi river was held 
sufficient to entitle the beneficiary to recover the death bene- 
fits under two policies issued by defendant, the delivery of 
the policies to the defendant not being a condition precedent 
to the right of plaintiff to sue thereon. (Sczurek v. Ameri- 
can Nail. Ins. Co., Ill. App. Ct.) . . .{ 501,930. 


Accident Policy—Hernia Excluded.—Lower court erred in di- 
recting verdict for defendant insurer in action on accidental 
policy which excluded coverage for hernia of any kind and 
any loss resulting therefrom, it appearing from the evidence 
that the insured’s accident resulted in other injuries in addi- 
tion to a hernia and that the second operation which he was 
forced to undergo was necessitated by such other injuries. 
vag v. Metropolitan Life Ins. Co., Ky. Ct. of App.)... 

q 501,927. 


Accidental Death—Violation of Law.—A judgment in favor of 
plaintiff in an action to recover the accidental death benefit 
under a policy issued by defendant on the life of plaintiff's 
intestate was reversed because of error committed by the 
lower court in striking from defendant's answers allegations 
to the effect that death had resulted from the insured’s 
violation of the law in several respects, the policy excluding 
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liability for such benefit in that event. (John Hancock My- 
tual Life Ins. Co. v. Long, Ky. Ct. of App.). ..$ 501,918, 


Fall as Cause of Death.—Injuries sustained as the result of a 
fall when the insured slipped on the bathroom rug were 
shown to have been the direct cause of her death and the 
proofs furnished to the insurer were sufficient to notify it 
that death was accidental within the double indemnity pro. 
visions of the policies. (Mawn, Admr. v. Prudential Ins. Co, 
of America, Pa. Superior Ct.)... 501,924. 


Due Proof of Accidental Death_—On the evidence introduced 
showing that an employee of the insurance company had 
arbitrarily refused to accept plaintiff’s letter stating that the 
death of her husband was accidental and that formal proof 
of death was prepared by such employee, the question as to 
whether or not due proof of accidental death had been fur- 
nished by oo, was resolved by the jury in favor of 
plaintiff. (Hanrahan v. John Hancock Mutual Life Ins. Co., 
Pa. Superior Ct.).. .§ 501,925. 


When Benefits Payable.—Statute creating a police insurance 
and annuity fund and providing that no benefits were to be 
payable until and after one year from the passage and ap- 
proval of the act did not intend merely the suspension of 
payments during the first year, but intended that no benefits 
could be payable. (Weston, Jr. et al. v. The Board of Com- 
missioners of the Police Ins. and Annuity Fund of the State of 

C., S. C. Supreme Ct.)... 501,915. 


Total and Permanent Disability—War Risk Insurance.—Trial 
judge’s finding that veteran was totally and permanently 
disabled within the meaning of his war risk policy at the 
time said policy lapsed for non-payment of premiums was 
supported by evidence of continued medical observation and 
treatment and inability of the veteran to adjust himself to 
society. (United States of America v. McCain, U.S.C. C. A, 

10th C). . . 501,917. 


Filing of Action After Denial of Veteran’s Claim.—Defendant's 
motion to dismiss plaintiff’s suit filed on the ninety-first day 
following the notice of the denial of the claim was granted, 
the federal statute allowing ninety days within which to file 
such suit. (Ash, Admr. v. United States of America, U. S. 
Dist. Ct., D. Mass.) . . .§ 501,914. 


Statute of Limitations.—In action seeking to rescind release 
executed to insurer on ground of fraud, question as to 
whether guardian of insured obtained knowledge of such 
fraud more than three years prior to the bringing of the 
action was properly left to the jury and the jury’s verdict 
was against the defendant. (Johnson v. Pilot Life Ins. Co. 
N. C. Supreme Ct.). . .§ 501,921. 


* AUTOMOBILE * 
Insurer’s Liability—Notice of Claim.—Where the insured did 


not notify his insurer of a claim against him arising out 0 
an automobile accident, and did not forward to the insurer 
all process in the suit, as required by the policy, the insurer 
was not obligated to satisfy a judgment obtained against 
the insured. (Donlon v. American Motorists Insurance Com- 
pany et al., St. Louis Ct. of App., Mo.).. .[ 704,141. 


Assessment of Policy Holders of Mutual Auto Insurance Com- 
pany.—A single suit in equity cannot be maintained against 
all policy holders of an insolvent mutual insurance company, 
to recover unpaid assessments, since the suit is merely an 
aggregation of separate actions at law. (Pink v. Aaron et d., 
S. C. Supreme Ct.). . .§ 704,145. 


Automobile Commandeered by Police Officer.—Plaintiff’s auto- 
mobile was commandeered by a police officer to pursue cer- 
tain criminals, and while engaged in the pursuit the caf 
collided with a truck. Plaintiff could not recover from the 
municipality for damages to his car, because there had been 
no taking of private property for public use but merely 
exercise of the police officer’s power to call on an individua 
for assistance in apprehending criminals. (Blackman et a. 
v. City of Cincinnati, Ohio Ct. of App.). . . 1 704,120. 
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fendant’s automobile while standing in the street answering 
questions of a policeman relative to a collision in which 
their automobile had been involved. Holding that the cir- 
cumstances of plaintiffs’ presence in the street barred a 
ruling that they were guilty of contributory negligence as 
a matter of law, the court affirmed the judgment entered on 
the jury’s verdict in their favor. (Alexander Ebel v. Bru- 
sewski; Emma Ebel v. Same, Mich. Supreme Ct.). . . [ 704,125. 


Pedestrian Crossing Street.—Plaintiff recovered compensation 


for injuries sustained when struck by defendant’s automobile 
as he crossed the street in the middle of the block from 
between two angle parked automobiles. He had a right to 
assume that defendant’s car would be properly lighted and 
not driven at an excessive speed, and the observations made 
by him in the course of his crossing warranted a submission 
of his negligence to the jury. (Shank v. Lucker, Jr., Mich. 
Supreme Ct.). . .] 704,128. 


Pedestrian Struck by Skidding Vehicle—While standing about 


five feet south of the center of a highway, plaintiff was 

struck by a westbound automobile which skidded into him 

after a sudden application of brakes which was made by 

the driver when another vehicle cut directly in front of him. 

The drivers of both vehicles were held concurrently negli- 

gent and responsible for plaintiff’s injuries. (Wallace v. 
ramer et al., Mich. Supreme Ct.). . .] 704,129. 


Compliance with Traffic Officer’s Direction to Proceed.—Com- 


pliance with a traffic officer’s direction to proceed does not 
release a motorist from the duty of making proper observa- 
tions. Defendant was, therefore, held responsible for in- 
juries inflicted upon a pedestrian whom he struck with his 
automobile as she was crossing the street on a crosswalk. 
(Moran v. Dumas, N. H. Supreme Ct.). . .[ 704,140. 


Student Injured by Vehicle on School Premises.—Plaintiff, a 


high school student, was injured when, running through a 
passageway from the gymnasium to the athletic field, she 
ran against a garbage truck which suddenly turned a corner 
and drove into the passageway. The truck driver, owner, 
company licensed to collect garbage, and the school district 
were liable to plaintiff for her injuries, and plaintiff was not 
contributorily negligent as a matter of law. (Taylor v. Oak- 
land Scavenger Co., Calif. Supreme Ct.).. . | 704,142. 


Unusually Dangerous Railroad Crossing.—After climbing a 


steep hill, plaintiff’s automobile stalled upon defendant’s 
railroad tracks; he jumped from his car, but both of his feet 
were run over by an approaching train. Since there was 
ample evidence to sustain a finding that the crossing was 
unusually dangerous and that insufficient warning signs were 
maintained, the jury’s verdict, exonerating the train engineer 
from liability and holding the railroad company responsible 
for plaintiff’s injuries was upheld. (Kurn et al., Trustees v. 
Campbell et al., Okla. Supreme Ct.). . . [ 704,133. 


Last Clear Chance at Railroad Crossing.—In a suit brought by 


an automobile occupant, injured at a railroad crossing, it 
was held that plaintiff had made out a case, submissible to 
the jury under the last clear chance doctrine and that, there- 
fore, there was no error in the court’s refusal to direct a 
verdict for the defendant railroad. It was also held that 
the trial court did not err in ordering a new trial after a 
verdict for defendant because the instruction which required 
plaintiff's evidence to outweigh defendant’s was erroneous. 
(Trower v. Missouri-Kansas, Texas RR. Co., Mo. Supreme 


Ct.). . 1 704,135, 


Railroad Crossing Collisioi—Damages Apportioned.—Because 


of a traffic jam at a railroad crossing, plaintiff’s car was 
forced to stop on the railroad tracks, where it was struck 
by defendant’s train. Both plaintiff and defendant were neg- 
ligent, and the court held that damages should be appor- 
tioned. (Kenan et al. v. Austin, Fla. Supreme Ct.)... 
J 704,146. 


Speed of Train.—In an action to recover for the death of dece- 


dent, who was struck by defendants’ train while driving his 
truck over a public crossing, plaintiff's main instruction 
covering failure to slacken the speed of the train was erro- 


that slackening the speed of the train would have enabled 
deceased to stop the truck before getting in the path of the 
train oe v. Pitcairn et al., Recrs., Mo. Supreme Ct.) 
a 151. 


Humanitarian Doctrine.—In an action to recover for the wrong- 
ful death of deceased, who drove a truck into the side of a 
freight train and was killed, evidence that the fireman saw 
the approach of the truck driven by deceased and called it 
to the attention of the engineer, showed that the fireman 
thought the situation was perilous and made a prima facie 
case of negligence under the humanitarian doctrine. (Zicke- 
foose et al. v. Thompson, Trustee of The Missouri Pacific Rail- 
road Co., Mo. Supreme Ct.). . . | 704,153. 


Illumination of Railroad Crossing.—Negligence, as a matter of 
law, on defendant’s part in failing to comply with a city 
ordinance requiring the illumination of railroad crossings 
and the finding of the jury that this negligence was a prox- 
imate cause of plaintiff’s injuries sustained when he drove 
his automobile into the side of a moving freight car, sup- 
ported a judgment against defendant. (Texas and New Or- 
leans RR. Co. v. Skeen, Tex. Ct. of Civ. App.).. .] 704,156. 


Unlighted Trailer on Highway—Improper Reference to Insur- 
ance.—A passenger in an automobile which collided with 
the rear of an unlighted trailer was not negligent in failing 
to see the trailer in time to avoid the accident. It was 
improper for plaintiff’s counsel to intimate in his argument 
to the jury that the judgment would be paid by a liability 
insurance company. (Davis v. Stamper Company, Mo. Su- 
preme Ct.)...{ 704,119. 


Unlighted Vehicle Entering Highway at Night.—Plaintiff was 
injured when the light truck in which he was riding col- 
lided with defendant’s unlighted truck and trailer which 
entered the highway from a darkened parking lot in front 
of a tavern. Whether the driver of plaintiff’s truck was 
contributorily negligent was a question of fact and the 
direction of a verdict in favor of defendant could not be 
oO (Meehl v. Barr Transfer Co., Mich. Supreme Ct.) 
.. 1 704,138. 


Parent’s Liability—Gross Negligence of Minor—A guest was 
denied recovery for injuries sustained when the car in which 
he was riding crashed into an embankment. His host was 
a minor whose father could not be said to have knowingly 
permitted an incompetent person to drive his car and, there- 
fore, could not be held answerable for the consequences of 
the accident. The evidence was also insufficient to show 
that the minor had been guilty of gross negligence and, 
hence, the minor also was exonerated from liability. (Mayer 
v. Johnson et al., Tex. Ct. of Civ. App.) . . .] 704,137. 


Guests Injured—Gross Negligence.—Plaintiffs, gratuitous pas- 
sengers in defendant’s automobile, were injured when he 
attempted to pass a truck at an excessive rate of speed and 
swung his car partially off the pavement, resulting in the 
car’s overturning. The facts justified a finding that defend- 
ant had failed to exercise slight diligence and was grossly 
negligent. (LaPlante v. Rousseau; Same v. Same, N. H. 
Supreme Ct.).. . 704,143. 


Contributory Negligence.—The negligence of the driver of an 
automobile will not be imputed to the passenger if the pas- 
senger was not in any way the cause of such negligence and 
omitted no ordinary care for his own safety and this is true 
even though the driver of the car is a spouse of the pas- 
senger. (Fitzpatrick v. California and Hawaiian Sugar Refin- 
ing Corp., Ltd. et al., Ill. App. Ct.). . .] 704,154. 


City’s Liability for Accumulation of Snow and Ice in Street.— 
Plaintiff brought suit against defendant municipality for in- 
juries sustained when the automobile in which she was rid- 
ing struck a hole in a ridge of snow and ice which had 
accumulated at a street intersection when defendant’s snow 
plows removed the snow from one of the intersecting streets. 
The court directed a verdict for defendant on the ground 
that there was no showing that defendant could have done 
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something practicable to prevent the accumulation of snow. 
Bahner v. City of Des Moines, Iowa, lowa Supreme Ct.)... 
704,118. 


Barrier on Vacated Road.—Plaintiff was denied recovery for 
injuries sustained when the automobile in which she was 
riding struck a barricade placed across a road. The road had 
formerly been vacated by the Village and. was the private 
property of two railroads at the time of the accident. Hav- 
ing vacated the road, the Village was not responsible for its 
aolbee. The railroads, being private owners of the road, 
had a right to erect and maintain the barricade. (Briske v. 
Village of Burnham et al., Ill. App. Ct.) .. . 704,139. 


Barrier Post at End of Parkway Struck.—Plaintiff was denied 
compensation for injuries sustained when his automobile 
struck a post, maintained by defendant as a barrier to an 
ornamental light post. The post was on the parkway and 
did not constitute a menace to travel on the highway. 
(Cramer v. The Detroit Edison Co., Mich. Supreme Ct.)... 
7 704,126. 


Limitation in Minor’s Use of Car—Owner’s Liability.—Defend- 
ant’s daughter, who had been permitted to take defendant’s 
car for a week-end trip, let another girl drive the car after 
having been expressly cautioned by defendant not to let 
anyone else drive. Defendant was without statutory or com- 
mon law liability for an accident which occurred while his 
car was being driven by the daughter’s friend. (Fischer v. 
McBride, Mich. Supreme Ct.).. . | 704,117. 


Car Struck While Backing Across Highway.—While a car was 
backing across a highway at night preliminary to turning 
around, it was struck by a car approaching from the op- 
posite direction. The driver of the approaching car, pro- 
ceeding on the right side of the highway, at a lawful speed, 
was not negligent in failing to see the car in time to avoid 
the collision and was not liable for a mistake in judgment 
when confronted with a sudden emergency. (Phillips et al. 
v. Henderson et al., La. Ct. of App.).. . 704,115. 


Left Turn Across Highway.—Plaintiffs recovered for injuries 
sustained when the automobile in which they were riding 
as passengers of defendant collided with an approaching car 
as the latter vehicle turned left across the highway. Since 
evidence indicated that the approaching vehicle began to 
turn when defendant was still 150 feet from the point of 
collision, defendant could not successfully say that he had 
no more than two seconds in which to act after the ap- 
qereting vehicle began to turn. (Sullivan v. Sullivan; 

ugan v. Same, N. H. Supreme Ct.). . .f 704,132. 


Jury Instructions—Sole Cause—Burden of Proof.—Plaintiff’s 
car was struck by defendant’s truck, which swung left 
toward a private driveway. An instruction requested by de- 
fendant sufficiently hypothesized facts to show that defend- 
ant was not negligent and that plaintiff was negligent, as 
required in a sole cause instruction, but an instruction on 
excessive speed was insufficient and erroneous. The jury 
was properly instructed that plaintiff had the burden of 
proving defendant's negligence. (Long v. Mild et al., Mo. 
Supreme Ct.). . . 704,134. 


Opposing Traffic Collision—Middle of Road.—Defendant drove 
his car at an excessive rate of speed near the center line of 
the highway. The uneven condition of the road and the 
speed caused the car to:zigzag across the:center line, and 
it was struck by plaintiffs’ truck which was approaching 
from the opposite direction. The collision was caused solely 
by defendant's negligence. (Stevens et ux. .v. Streun et al., 
La. Ct. of App.). . . 704,114. 


Approaching Car Collision.—Plaintiff-was injured when his car 
collided with defendant’s truck, which was approaching 
from the opposite direction. Plaintiff alleged that the acci- 
dent was caused when defendant swerved to his left to avoid 
striking a car in the road. The skid marks showed that the 
impact occurred on defendant's right side of the road. The 
court held that plaintiff had failed to sustain the burden of 


proving defendant’s negligence. (Barton v. Phelan Com- 
pany; Pace v. Same, La, Ct. of App.). . .§ 704,121. 


Use of Center of Three Lanes of Traffic—Two approaching 
vehicles collided. The driver of the vehicle driven in the 
center lane of a three-lane highway was held responsible 
for the accident for it was his duty to seasonably turn to 
the right upon meeting an approaching vehicle in order to 
insure passage without interference. (Ellem M. Wells », 
O’Keefe; Flynn J. Wells v. Same; Lane v. Wells; Anna 
O’Keefe v. Same; C. Jerome O’Keefe v. Same, N. H. Supreme 
Ct.).. .§ 704,131. 


Head-on Collision—Causal Relation.—Where the evidence was 
conflicting as to the manner in which a head-on collision 
occurred at a curve in the highway, the question of causal 
relation was one for the jury. (Sankiewicz v. Speckel et al,, 
Minn. Supreme Ct.).. .J 704,144. 


Approaching Car Collision—Decisive Inferences.—Plaintiffs’ 
car ran into the side of defendant’s truck, which was ap- 
proaching from the opposite direction. The court held that 
the inferences to be drawn from the marks on the highway, 
from the appearance of the car and truck, and from meas- 
urements, so decisively demonstrated that the collision oc- 
curred on defendant's right side of the road that all testimony 
to the contrary would be rejected. Defendant was absolved 
from all fault. (Lavigne v. Nelson, N. H. Supreme Ct.)... 
{ 704,149. 


Proximate Cause.—In an action to recover damages for per- 
sonal injuries sustained when an automobile driven by plain- 
tiff collided with one driven by defendant, the record showed 
that the acts of defendant in driving over the center of the 
highway in an intoxicated condition at an unlawful rate of 
speed were the proximate causes of the collision. (Duncan 
v. Branson, Kan. Supreme Ct.)... 704,150. 


Bicyclist Struck by Bus—Actionable Negligence.—A bicyclist 
who entered an intersection at the same time as defendant's 
bus, lost control of his bicycle and proceeded alongside the 
bus, putting out his left hand to thrust himself away from 
the bus until he lost his balance and fell under the wheels. 
The bus driver was confronted with a sudden emergency 
and was not guilty of actionable negligence in failing to stop 
the bus in time to avoid the accident. (Porter, Admr. v. 
Cook et al., S. C. Supreme Ct.)... 704,147. 


Proximate Cause of Intersection Collision —When plaintiffs’ 
car was beyond the center of a street intersection, it was 
struck by defendant’s car, which had approached from plain- 
tiffs’ left. The collision was caused by defendant’s excessive 
speed and failure to pay attention to plaintiffs’ car, which 
had the right of way. (Esther Simon v. Harrison et al.; 
Herbert Simon v. Same, La. Ct. of App.).. . J 704,122. 


Left Turn at Intersection—A motorist making a left turn at 
an intersection is under a duty to yield the right of way to 
approaching traffic, and defendant’s failure to keep a proper 
lookout and to go to the right of the intersection before 
making the left turn was the proximate cause of a collision 
with an approaching car. (Grasser v. Cunningham et al., La. 
Ct. of App.)...f 704.123. 


Collision at Intersection.—Plaintiff was injured when an auto- 
mobile ran through a stop sign and. struck his truck as it 
was passing through the intersection on a through street. 
The estate of the automobile driver was held responsible 


for his injuries. (Jn the Matter of Rugenstein v. Estate of 
Orr, Mich. Supreme Ct.). . . | 704,127. 


Collision Between Automobile and Street Car.—Since the lights 
at an intersection changed simultaneously and plaintiff's au- 
tomobile was driven at a speed three times as great as the 
street car with which it collided, it was impossible to con- 
clude that the street car entered the intersection on the red 
light. If the motorman was negligent as to lookout and 
management of his vehicle, so also was plaintiff and; hence, 
plaintiff was not entitled to a recovery of damages sustained 
in the collision. «(Schmidt v. The Milwaukee Electric Ry. & 
Transport Co., Wis. Supreme Ct.).. .[ 704,130. 
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Intersection Collision—Lookout.—As plaintiff’s car was pro- 
ceeding south across an intersection, it was struck by de- 
fendant’s car, which approached from the east. A hill 
obstructed plaintiff's view of westbound traffic, and he did 
not see defendant’s car until plaintiff had started across the 
intersection. Plaintiff was not negligent as a matter of law, 
and the jury was justified in finding that he had kept a 
proper lookout. (Schmallenberg v. Smith et al., Wis. Su- 
preme Ct.)... 704,148. 


Instructions.—In an action to recover for wrongful death of 
decedent, who was killed as the result of a crossing collision 
involving two trucks, the trial court erroneously sustained 
a motion for new trial on the ground that certain instruc- 
tions misdirected the jury. (Mendenhall v. Neyer et al., Mo. 
Supreme Ct.). . . J 704,152. 


Bus Passenger Injured—Sharp Turn.—Plaintiff, a passenger on 
defendant’s bus, alleged that he was injured when the bus 
made a sharp turn immediately after he boarded it, throw- 
ing plaintiff back against the door. The bus conductor 
testified that plaintiff was injured when he stepped back into 
the space between the door and the step and lost his bal- 
ance. The court accepted the conductor’s version of the 
accident as the reasonable one. (Lee v. Shreveport Railways 
Company, La. Ct. of App.)... 704,116. 


Passage Refused on Bus.—Plaintiff sought recovery for injuries 
sustained when defendant refused her passage on its bus 
after she had lost a ticket which had been specifically issued 
to her and was not good in the hands of anyone else. On 
general demurrer, it was held that her allegations regarding 
the nature of the ticket, took the case out of the general 
rule which freed carriers from liability for refusing passage 
to those who have lost tickets which can be used by anyone. 
nerd tnt v. Teche Greyhound Lines, Inc., Ga. Ct. of App.) 
Meh 4,124. 


Collision Between Automobile and Bus.—Plaintiffs, husband 
and wife, sought compensation for personal injuries and 
property damage sustained when the automobile in which 
the wife was a passenger collided with defendant’s bus. Ver- 
dicts returned in favor of plaintiffs were held to be against 
the weight of the evidence and a new trial was ordered. 
(John Helt v. Union Free School District No. 12, Town of 
Warwick, Orange County, New York, Hattie Helt v. Same, 
N. Y. Supreme Ct., App. Div.) . . .[ 704,113. 


Attribution of Negligence to Owner-Occupant of Car.—Plain- 
tiff was injured when her husband negligently drove her 
automobile while acting in the course of his employment 
with defendant. The refusal of the court to strike defend- 
ant’s defenses of common law attribution of the operator’s 
negligence to the owner-occupant of an automobile and of 
the Vermont Guest State was approved on appeal. (Willis 
v. Fitzgerald Bros. Brewing Co., N. Y. Supreme Ct., App. 
Div.).. .] 704,136. 


Independent Contractor.—In an action involving a collision of 
two automobiles and a truck operated by an independent 
contractor of defendant trucking company, the trucking 
company was properly held liable as the trucking business 
is a type of business wherein the negligence of a person 
employed as an independent contractor is a matter for which 
the employer is responsible. (Venuto, Admr. et al. v. Robin- 
son et al., U. S. C. C. A., 3rd C.). . .9 704,159. 


Computation of Interest on Judgment.—In an action for dam- 
ages for wrongful death, plaintiff, upon a verdict being re- 
turned in his favor, is only entitled to recover interest on 
the amount of the judgment, at the legal rate, from and 
after the entry of judgment. (Coulter, Admr. v. The General 
Fireproofing Co., Ohio Ct. App.).. . {| 704,155. 


Ownership of Mortgaged Automobile.—In an action to recover 
damages for injuries sustained as a result of a collision, the 
trial court erred in directing a verdict for defendant finance 
company, which held a mortgage on one of the automobiles 
involved, as the evidence was sufficient to require submission 
to the jury the question of whether the automobile was 
owned or controlled by defendant when the collision oc- 
curred. (Mason v. Automobile Finance Co., Inc., U. S. Ct. 
of App., D. C.).. . 704,157. 


Lookout and Control.—A contention that since there was no 
finding of negligence as to speed at which defendant was 
operating his automobile there could be no finding of negli- 
gence as to lookout and control was correct as to control, 
but not necessarily as to lookout, because one may be neg- 
ligent as to lookout when driving at any rate of speed. 
(Zoellner v. Kaiser et al., Wis. Supreme Ct.). . .] 704,158. 
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